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ABSTRACT 
Defect liability period is a period within which the vendor developer shall be liable to any defect 
in the workmanship of the duly completed houses occupied by purchasers after delivery of 
vacant possession. This liability is provided in the statutory standard sale and purchase 
agreements - Schedules G, H, 1 and J ('the said agreements'). However, this liability is not 
clearly spelt out if the housing project is abandoned. Thus, in the event of abandonment, the 
purchasers may not be able to get the protection affordable under defect liability period. Further, 
the duty to provide lien is not mentioned in Schedules I and J. Due to this lacuna, the rights and 
interests of purchasers may also not be protected. This paper aims to highlight these problems 
- defect liability period and the absence of lien in the housing agreements, particularly involving 
abandoned housing projects in Peninsular Malaysia. This paper is an outcome of several 
researches done using legal research methodology and qualitative case study research 
methodology. This paper finds that due to the absence of specific legal provisions on defect 
liability period and lien, the rights and interests of the purchasers will be denied and they will 
suffer damage and losses. At the ending part of this paper, the author suggests some 
recommendations to settle the problems. 
Keywords: Abandoned Housing Projects in Peninsular Malaysia; Defect Liability Period; Lien; Statutory 
Standard Sale and Purchase Agreements. 
INTRODUCTION 
It is well entrenched that the application of the statutory standard formatted sale and purchase 
agreements (Schedules G, H, I and J (hereinafter referred as 'the said agreements')) as 
provided in the Housing Development (Control and Licensing) Regulations 1989 ('Regulations 
1989'), is mandatory for all house purchases in Peninsular Malaysia pursuant to regulations 
1 l (1 )  and 11 (1A) of Regulations 1989 and the principles decided in Rasiah Munusamy v. Lim 
Tan & Sons Sdn. Bhd [A9851 2 MLJ 291, Sea Housing Corporation Sdn. Bhd v. Lee Poh Choo 
[A9821 2 MLJ 31 (FC), Kimlin Housing Development Sdn. Bhd. (Appointed Receiver and 
Manager) (In Liquidation) v. Bank Bumiputra (M) Bhd. & Ors [I9971 2 MLJ 805 (FC) and MK 
Retnam Holdings Sdn. Bhd v. Bhagat Singh [A9851 2 MLJ 212. 
Parliament enacted the Housing Developers (Control and Licensing) Act 1966 (Act 118) ('Act 
118') for the purpose of protecting the rights of the purchasers. In addition, the current aims of 
Act 11 8, as enshrined in the preamble and the long title of Act 11 8, reads as follows: 'An Act to 
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provide for the control and licensing of the business of housing development in Peninsular 
Malaysia, the protection of the interest of purchasers and for matters connected t he re~ i t h ' . ~  
THE STATUTORY STANDARD SALE AND PURCHASE AGREEMENT 
Pursuant to regulation 11 (1) and ( IA) of Regulations 1989, the statutory standard housing sale 
and purchase agreements in Schedules G, H, I and J shall be used in the sales and purchases 
of houses in Peninsular Malaysia from the licensed housing developers who are subject to Act 
118 and the control of Ministry of Urban Wellbeing, Housing and Local Government 
('MUWHLG') (previously known as 'Ministry of Housing and Local Government' ('MHLG')). The 
particulars and information about these schedules are as follows: 
1) Schedule G: This schedule is introduced by regulation 1 l ( 1 )  of Regulations 1989 
(PU(A) 5811989). Schedule G is for sale and purchase of landed house (land and 
building) by way of 'full sell then build' concept; 
2) Schedule H: This schedule is introduced by regulation 1 l (1)  of Regulations 1989 
(PU(A) 5811989). Schedule H is for the sale and purchase of flat houses (building 
and land intended for subdivision into parcels) by way of 'full sell then build' 
concept; 
3) Schedule I: This schedule is introduced by sub-regulation 11 (1A) of the Regulations 
1989, inserted by regulations 15 and 8(b) of the Housing Development (Control and 
Licensing) (Amendment) Regulations 2007 (PU(A) 39512007). Schedule I is for sale 
and purchase of landed house (land and building) by way of 'build then sell' concept; 
4) Schedule J: This schedule is introduced by sub-regulation 1 l(1A) of the Regulations 
1989, inserted by regulations 15 and 8(b) of the Housing Development (Control and 
Licensing) (Amendment) Regulations 2007 (PU(A) 39512007). Schedule I is for sale 
and purchase of flat house (building and land intended for subdivision into parcels) 
by way of 'build then sell' concept; 
Schedules I and J came into being after the amendments made to the Regulations 1989 in 2007 
effected via the Housing Development (Control and Licensing) (Amendment) Regulations 2007 
(PU(A) 39512007) ('Regulations 2007'). Pursuant to these Regulations 2007, the Government 
of Malaysia introduced a 'quasi build then sell' housing delivery concept through the 
promulgation of the statutory standard sale and purchase agreement- Schedules I and J. By 
this concept, purchasers are only required to pay 10% of the purchase price on the date of 
signing of the sale and purchase agreement with the vendor developer. The balance 90% of 
the purchase price shall be paid, to the vendor developer, on completion of the house and the 
C C C ~  has been obtained as well as the vacant possession of the completed house is ready for 
delivery to the purchaser on full settlement. 
[29 August 1969, P.U. (B) 212119691 [Am. Act A1289: section 21. The sentence 'the protection of the interest of 
purchasers was inserted by section 2 of the Housing Development (Control and Licensing) (Amendment) Act 
2007 (Act A1289), enforced since 12 February, 2007 (Royal Assent) and 15 February, 2007 (publication in the 
gazette). 
CCC means Certificate of Completion and Compliance. This certificate is issued by the Principal Submitting 
Person (PSP) indicating that the purported building works have been duly completed, safe and fit for occupation 
in accordance with the law. See section 70(20) and (21) of the SDBA, section 3 of Act 118 under certificate of 
completion and compliance, clause 23(2) of Schedules G and I and clause 26(2) of Schedules H and J of the 
Housing Development (Control and Licensing) Regulations 1989. For the State of Selangor, the conditions and 
requirements for the issuance of the CCC are provided in the by-law 25(l)(a)-(d) of the Selangor Uniform 
Building By-Laws 1986 [Sel.P.U.26/1985], inserted by by-law 15 of the Selangor Uniform Building By-Laws 
(Amendment) 2007 [Sel.P.U.9]. See also by-law 25(l)(a)-(d) of the Kedah Uniform Building By-Laws. 
DEFECT LIABILITY PERIOD ISSUES IN ABANDONED HOUSING PROJECTS 
Defect liability period means a period within which the purchasers can claim damages or 
request the vendor developer to repair any defective works found in the completed budding after 
the delivery of vacant possession of the completed housing units. The defect liability period is 
24 months from the date of the delivery of vacant possession of the completed house. If within 
this period there appears any defective works to the building, the purchasers are entitled to 
claim damages and compensation or to require the vendor developer to carry out the necessary 
repair of the defective works. 
This right is clearly provided in the provisions of the said agreements. For instance pursuant to 
clause 25(1) of Schedule G (Defect Liability Period), where it provides: 
"Any defect, shrinkage or other faults in the said Building which shall become 
apparent within a period of twenty-four (2) calendar months after the date the 
Purchaser takes vacant possession of the said Building and which are due to 
defective workmanship or materials or; the said Building not having been 
constructed in accordance with the plans and description as specified in the 
Second and Fourth Schedule as approved or amended by the Appropriate 
Authority, shall be repaired and made good by the Vendor at its own cost and 
expense within thirty (30) days of the Vendor having received written notice 
thereof from the Purchaser" (emphasis added). 
Nonetheless, it is submitted, the provisions regarding defect liability period in clause 25(1) to 
Schedule G, clause 29(1) to Schedule H, clause 25(1) of Schedules I and clause 29(1) of 
Schedule J are only applicable to the 'normal', successful and completed housing development 
projects. If the housing project is abandoned and becomes subject to rehabilitation, it seems 
that the rights provided by these schedules (statutory standard sale and purchase agreements) 
remain uncertain. In other words, there is no clear provision conferring a right on the 
purchasers to have the defective works in their completed units to be rectified by the 
rehabilitating parties as that provided in the 'normal', successful and completed housing 
development. This is because usually in abandoned housing projects there is no delivery of 
vacant possession. Thus, if there is no delivery of vacant possession by the vendor developer, 
calculation of defect liability period cannot be made. It follows that the above clause 25(1) to 
Schedule G, clause 29(1) to Schedule H, clause 25(1) of Schedules I and clause 29(1) of 
Schedule J are dysfunctional, malfunctioned and frustrated on the occurrence of abandoned 
housing projects where there is no delivery of vacant possession. This may result in a situation 
where the aggrieved purchasers will be unable to claim any damages for any defective 
workmanships found or entitled to require the vendor developer to carry out rectification works 
in the abandoned housing projects. 
According to by-law 25(1) of the Selangor Uniform Building By-Laws 1986 [Sel. P.U.26119851: 'A CCC ... shall be 
issued by the principal submitting person- 
(a) when all the technical conditions as imposed by the local authority have been duly complied with; 
(b) when Form G I  to G21 ...  have been duly certified and received by him; 
(c) when all the essential services ...  have been provided; and 
(d) when he certifies in Form F that he has supervised the erection and completion of the building and that to 
the best of his knowledge and belief the building has been constructed and completed in accordance eith the 
Act, these By-Laws and the approved plans.'. 
This new by-law is inserted by by-law 15 of the Selangor Uniform Building By-Laws (amendment) 2007 [Sel. P.U. 91, 
enforced from 12 April, 2007. See also by-law 25(1) of the Kedah UBBL, inserted by by-law 14 of the Uniform 
Building By-Laws (Amendment) 2007.[K.P.U.6](Kedah), enforced from 12 April, 2007. 
The above lacuna of the law appears in the rehabilitation of the abandoned housing projects in 
Tingkat Nusantara, Lots 300 & 302, Section 9W, Georgetown, NED, Pulau ~ i n a n g , ~  Taman 
Shoukat, Lot 2219, Mukim 13, NED, Pulau pinang5 and Taman Julita, Bukit Air Itam, P.T Lots 
4910-1916, Mukim 13, NED, Pulau pinang6. 
To worsen the above situation, the aggrieved purchasers may not able to opt for wider equitable 
remedies to protect their rights and interests. This has been decided in Limmewah Development 
Sdn. Bhd v. Dr Jasbir Singh s/o Harbha~an Singh (19931 1 AMR 29; [I9931 MLJU 296 (High 
Court) and SEA Housing Corporation Sdn Bhd v. Lee Poh Choo [I9821 2 MLJ 31 (High Court). 
In these cases, the High Courts held that, in the event of late delivery of vacant possession, the 
aggrieved purchaser could only be entitled to the compensation and damages as stipulated by 
the said agreements. He is not entitled to damages for pain, anxiety, distress and humiliation. 
This is because the statutory provisions are intended to be comprehensive and preclude the 
aggrieved purchaser from recovering under any other head of damages in the event of delay in 
delivery of the vacant possession. 
Notwithstanding the above, there is an opposite judicial policy to the above principle. This has 
been decided by the High Court in Charanjit Singh a// Ver Singh @ Veer Singh & Anor v. Mah 
Seow Haung [I9951 1 AMR 204. In this case, the court decided that, 'the court of equity will 
grant relief notwithstanding certain terms to the contrary have been stipulated, if such relief can 
do justice between the parties'. This is further cemented by Thomas a//  lruthayam & Anor v. 
LSSC Development Sdn Bhd [ZOO51 4 MLJ 262. In this case, the High Court, granted the 
plaintiff purchasers the right to rescind the contract of sale and recover the moneys paid to the 
defendant developer on the defendant developer's default to deliver vacant possession, failure 
to connect the water and the electricity and to deliver the Certificate of Fitness for Occupation 
('CF') to the plaintiff purchasers. The right of the plaintiff purchasers is not only restricted to the 
provisions as provided in the said agreements, but also to the general and wider rights 
affordable by the contractual principles (such as rescission) and equity. Thus, it appears that in 
a case where the housing project is abandoned, the purchasers may also invoke other legal and 
equitable principles apart from the provisions provided in Act 118 to claim compensation such 
as exemplary and aggravated damages for the pecuniary and non pecuniary troubles leading to 
their chaotic and miserable lives, which has been detrimental to their health and overall 
happiness, consequent to the abandonment of the project and persistent defaults of the 
developer. This principle was also adopted by the High Court in Chye Fook & Anor v. Teh Teng 
Seng Realty Sdn Bhd [I9891 1 MLJ 308 (High ~ o u r t ) , ~  KC Chan Brothers Development Sdn. 
Bhd V. Tan Kon Seng & Ors [2001] 6 MLJ 636 (High ~ o u r t ) ~  and the Court of Appeal in LSSC 
Development Sdn Bhd v Thomas all lruthayam and Anor [2007] 4 MLJ 19. The remedies 
In File number: KPKP/BL/19/1171-1. 
In File number: KPKT/08/824//337. 
In File number: KPKT/08/824/2200. 
In this case the High Court was of the view that, the aggrieved purchaser might apply the provisions in the 
Contracts Act 1950, viz sections 56 and 76 to rescind the sale and purchase agreement and to claim 
compensation for any damages which he sustained through the non-fulfilment of the agreement, apart from the 
provisions in the agreement and Act 118. 
8 In this case, the court decided that although the purchaser did not strictly comply with clause 23 of the sale and 
purchase agreement (about notifying the defective works found during defect liability period) for the failure to 
notify the defective works in accordance with the clause, the purchaser was still entitled to rely on the common 
law principles for breach of contract against the developer in court. 
In this case the Court of Appeal reversed the decision of the High Court in Thomas a// lruthayam & Anor v LSSC 
Development Sdn Bhd [2005] 4 MLJ 262. The Court of Appeal allowed the appeal of the appellant developer 
that the purchaser did not have a right to rescind the sale and purchase agreement due to the delay of the 
granted to the aggrieved parties in these cases were the right to rescission and the right to claim 
compensation due to the rescission of the contract of sale pursuant to the provisions in the 
Contracts Act 1950 (LSSC Development (in the High Court and in the Court of Appeal) and 
Chye Fook), and the right of the aggrieved purchaser to initiate a civil claim under the common 
law for the breach of contract against the developer being a remedy outside the purview of the 
statutory standard sale and purchase agreement and Act 118 (KC Chan Brothers). 
Nevertheless, these remedies are not tortious remedies i.e in respect of damages for pain, 
anxiety, distress and humiliation. Thus, it can be said that until now, the courts'0 in Malaysia are 
only ready to apply certain contractual remedies (rescission and damages under the Contracts 
Act 1950) being 'outside remedies' other than what are afforded by Act 11 8 and the standard 
statutory sale and purchase agreement. However, even though certain case law are of the view 
that these 'outside remedies' may include other equitable remedies" which may also include, it 
is opined, the right to claim tortious damages and remedies, for example damages and 
remedies for pain, anxiety, distress and humiliation, based on case law, these damages and 
remedies would not be granted by the courts (Limmewah Development and SEA Housing 
Corporation). Thus, for aggrieved purchasers in abandoned housing projects, they would not 
likely get these types of damages and remedies (tortious) from the courts. 
Similarly, it is submitted the normal provisions such as the duty to observe the defect liability 
period, damages for late delivery of vacant possession, duties to procure CF and Certificate of 
Completion and Compliance ('CCC') and property free from encumbrances before the 
purchaser takes vacant possession of the building, time for delivery of vacant possession, the 
manner of delivery of vacant possession, materials and workmanship to conform to description, 
right of the purchaser to take legal action and other terms as are commonly stipulated in the 
said agreements remain unclear insofar as the rehabilitation of the abandoned housing projects 
are concerned. 
In respect of lien over the purchasers' moneys in the stakeholders' hands, clause 25(2) and (3) 
of Schedule G and clause 29 (2) and (3) of Schedule H give the purchasers the right to use the 
balance purchase money still unreleased to the vendor developer for meeting the costs of 
repairing any defective work found in the purported completed units during the defect liability 
period. 
For instance, clause 25(2) of Schedule G provides: 
"If the said defect, shrinkage or other faults in the said Building have not been 
made good by the Vendor within the said period of thirty (30) days under 
subclause ( I ) ,  the Purchaser shall be entitled to carry out the works to repair 
and make good the said defect, shrinkage or other faults himself and to 
recover from the Vendor the costs of repairing and making good the 
same and the Purchaser may deduct such costs from any sum which 
has been held by the Vendor's solicitors as stakeholder for the Vendor 
under item 5 of the Third Schedule provided that the Purchaser shall, at any 
time after the expiry of the said period of thirty (30) days, notify the Vendor of 
appellant developer to deliver the vacant possession on time but only entitled to damages on the ground that 
the delay did not tantamount to a fundamental breach of the agreement. The Court of Appeal also did not object 
to the approach of the High Court in applying the provisions for remedies which are outside the purview of Act 
11 8, i.e the provisions in the Contracts Act 1950. 
10 Chye Fook (High Court), KC Chan Brothers (High Court) and LSSC Development (High Court and Court of 
Appeal). 
11 For example Charanjit Singh a// Ver Singh and LSSC Development. 
the cost of repairing and making good the said defect, shrinkage or other faults 
before the commencement of the works and shall give the Vendor an 
opportunity to carry out the works himself within fourteen (14) days from the 
date the Purchaser has notified the Vendor of his intention to carry out the said 
works and provided further that the Purchaser shall carry out and commence 
the said works as soon as practicable after the Vendor's failure to carry out the 
said works within the said period of fourteen (14) days. In such an event, the 
Vendor's solicitors shall release such costs to the Purchaser from the 
stakeholder sum held by the Vendor's solicitors under item 5 of the Third 
Schedule within fourteen (14) days after receipt by the Vendor's solicitors of 
the Purchaser's written demand specifying the amount of such costs" 
(emphasis added). 
However, there is still a pressing issue if the costs for repairing the defects are substantial than 
the balance money still unreleased, from which source can the rehabilitating party obtain the 
money to meet the same? Similarly, this is the position for the 'quasi build then sell' system of 
housing delivery pursuant to Schedules I and J. This is because in clause 25 of Schedule I 
(Defect Liability Period) and clause 29 of Schedule J (Defect Liability Period), there are no terms 
and conditions providing for the balance of the purchase money still unreleased in the hands of 
the stakeholder as a 'lien' against any defective works discovered during the defect liability 
period. Thus, the terms in Schedules I and J are worse off than the Schedules G and H's. 
For instance clause 25(2) of Schedule I only provides a liability of the defaulting vendor 
developer to reimburse any costs incurred by the purchasers for carrying out rectification works 
during the defect liability period. Clause 25(2) of Schedule I provides: 
"If the said defect, shrinkage or other faults in the said Building have not been 
made good by the Vendor within the said period of thirty (30) days under 
subclause ( I ) ,  the Purchaser shall be entitled to carry out the works to repair 
and make good the said defect, shrinkage or other faults himself and to 
recover from the Vendor the costs of repairing and making good the same 
provided that the Purchaser shall, at any time after the expiry of the said 
period of thirty (30) days, notify the Vendor of the cost of repairing and making 
good the said defect, shrinkage or other faults before the commencement of 
the works and shall give the Vendor an opportunity to carry out the works 
himself within fourteen (14) days from the date the Purchaser has notified the 
Vendor of his intention to carry out the said works and provided further that the 
Purchaser shall carry out and commence the said works as soon as 
practicable after the Vendor's failure to carry out the said works within the said 
period of fourteen (14) days. In such event, the Vendor shall reimburse and 
pay such costs to the Purchaser within fourteen (14) days after the 
receipt by the Vendor of the Purchaser's written demand specifying the 
amount of such costs" (emphasis added). 
From the reading over the said agreements, it is obvious that there is no 'lien' over the 
progressive payments released pursuant to the Third Schedule (Schedule of Payment of 
Purchase Price) for the new Schedule I (clause 25(2)) and Schedule J (clause 29(2)), against 
any defective work found in the completed building houses during the defect liability period. 
However, this lien is apparent in Schedules G and H--clause 25 (2) and (3) of Schedule G and 
clause 29 (2) and (3) of Schedule H. It is perceived that, due to these lacunae in Schedules I 
and J, the rights of purchasers may be affected in the event there are some defective works 
found during the defect liability period. 
For instance the Third Schedule (Schedule of Payment of Purchase Price) for the new Schedule 
I (clause 25(2)) does not specify any lien against the purchasers' moneys in the stakeholder's 
hands. The Third Schedule of Schedule I reads as follows: 
THIRD SCHEDULE 
(Subclause 4(1)) 
SCHEDULE OF PAYMENT OF PURCHASE PRICE 
lnstalments Payable % Amount 
1. Immediately upon the signing of this Agreement 10 RM 
2. Within twenty-one (21) working days after the receipt by the90 RM 
Purchaser of the Vendor's written notice of delivery of vacant 
possession supported by the certificate of completion and 
compliance 
TOTAL 100 RM 
SUGGESTIONS AND CONCLUSION 
It is recommended that one of the conditions for the applicant developer to obtain a housing 
developer's licence is to possess housing development insurance. With this requirement, the 
purchasers' interests would be protected against any abandonment and its ensuing 
coiisequences, losses and other kinds of housing problems. The insurance could also cover 
any shortfall in the costs for carrying out any rehabilitation or to pay compensation to the 
aggrieved purchasers and thus ensuring the project could be duly completed and/or finally could 
protect the purchasers' rights. 
It is also proposed that the completion date for housing transaction should be provided in the 
said agreements and Act 118 as the final date on which the vendor and the purchaser obtained 
all their bargains and considerations. It is opined that the proposed date should be the date 
when the vendor receives all the required purchase price for the unit bought by the purchaser, 
the CCC has been issued, the delivery of vacant possession of the unit has been made and the 
title for the unit is ready for registration in the purchaser's name on full settlement of the required 
purchase price. This is to avoid any unfair practice and fraud, for example in cases where by 
the vendor might escape and avoid any liability after he received all the purchase money from 
the purchaser, while the title to the unit bought by the purchaser has yet to be registered into the 
purchaser's name. It is opined, that even with the new clause 5(6)12 of Schedules G, H, I and J 
which imposes a duty on the Vendor to refund the loan sums disbursed by the Financier if the 
Memorandum of Transfer for the purported purchased unit cannot be registered in the 
purchaser's name, it is still inadequate to protect the rights and interests of the purchaser. This 
is because this new clause only serves as a remediallcurative measure and not as a preventive 
one. 
l 2  See the new clause 5(6) of Schedules G, H, I and J of the Housing Development (Control and Licensing) 
Regulations 1989. The new Schedules G, H, I and J, have been inserted by regulations 13, 14 and 15 of the 
Housing Development (Control and Licensing) (Amendment) Regulations 2007 (P.U.(A) 395), enforced since 1 
December, 2007. 
Thus, to give effect to the above proposal, the following proposed items and particulars under 
the Third Schedule to Schedules G, H, I and J should be accordingly amended to the following 
effects: 
The proposed amendment to Third Schedule of Schedules G and H: 
ltem No. 3 
On the completion date . . .  
ltem No. 4 
The remaining 8% of the 
purchase price to be held by 
the Controller as stakeholder 
and shall be released to Vendor 
as follows: 
(a)at the expiry of six(6) months 
after the completion date; and 
b) at the expiry of six(6) years 
(the defect liability period) after 
the completion date 
TOTAL 100 
ltem No. 5 for both Schedules (G and H) are deleted. 
The proposed amendment to Third Schedule of Schedules I and J: 
ltem No. 2 
On the completion date 
ltem No. 3 
The remaining 20% of the 
purchase price to be held by the 
Controller as stakeholder and 
shall be released to Vendor as 
follows: 
(a) at the expiry of six(6) months 
after the completion date; and 
b) at the expiry of six (6) years 
(the defect liability period) after 
the completion date 
TOTAL 100 
